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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE

DEC 012004

PEOPLEOF THE STATE OF ILLINOIS, ) p~’~,0ctroIBoard
Complainant, )

) PCB96-98
)

V. ) Enforcement
)
)

SKOKIEVALLEY ASPHALT, CO.,INC., )
EDWiN L. FREDERICK,JR.,individually andas )
ownerandPresidentof SkokieValleyAsphalt )
Co., Inc., andRICHARD J.FREDERICK, )
individually andasownerandVice Presidentof )
SkokieValleyAsphaltCo., Inc., )

Respondents )

RESPONSETO COMPLAINANT’S MOTION TO VOID
THE BOARD’S OCTOBER 21. 2004ORDER

TheRespondents,SKOKIE VALLEY ASPHALT, CO., iNC., EDWiN L. FREDERICK,

JR.,individually andasownerandPresidentof SkokieValleyAsphaltCo., Inc., andRICHARD

J. FREDERICK,individually andasownerandVice Presidentof SkokieValley AsphaltCo.,

Inc., by andthroughtheirattorney,David S. O’Neill, hereinrespondto theComplainant’s

Motion to Void theBoard’sOctober21, 2004,Order. In responseto theMotion, the

Respondentsstateasfollows:

1. OnNovember19, 2004,theComplainantsfiled aMotion to Void theBoard’sOctober

21, 2004Orderandseeksto havetheorderto staypaymentofthepenaltyimposedby the

September2, 2004Opinion andOrdervoided.

2. TheBoard’sProceduralRulesdo notmakeprovisionsfor motionsto void Board

Opinions andOrdersby motion oftheparties.

3. TheComplainant’smotionto void is athinly disguisedattemptto file amotion for

reconsiderationofaBoardorder.

4. TheBoard’sProceduralRulesonly makeprovisionsfor motionsfor reconsiderationof

final Boardopinionsandorders(35 Iii. Adm. Code101.902).
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5. BecausetheBoard’sOctober21, 2004Orderis clearlynot afinal opinionandorder,the

Complainant’smotionto void/motionfor reconsiderationshouldnot be consideredby theBoard.

6. In its motion, theComplainantmisstatesthat thismatteris on appeal(Motion at 1.). In

fact,theComplainanthadbeennotifiedby theStateof Illinois AppellateCourt SecondDistrict

that theappealhadbeendismissed(Ill. App Ct. 2~x~Dist. OrderofNovember18, 2004)prior to

the filing of its motion.

7. At thetime thattheComplainantfiled its November19, 2004Motion, it wasawarethat

theBoardhadjurisdictionandwould be ableto reissueor renewits orderof October21 without

any issueofjurisdiction.

8. Wherefore,theComplainant’sMotion wasfiled in bad faithand shouldhavebeento filed

asamotion requestingtheBoardto reneworreissueits Orderof October21, 2004 insteadof a

motion arguingto void basedon lackofjurisdiction.

9. While theComplainant’sargumentsregardingjurisdictionarenotpersuasive,this issue

caneasilybe avoidedbecausetheBoardmayOrderarenewalof its orderofOctober21,2004 or

reissuetheOrderatthis timewhentheComplainant’sissueofjurisdictionis no longerrelevant.

10. TheComplainantalsoarguesthattheBoardshouldvoid theportionof its October21,

2004Orderwhich staysthepaymentofthecivil penaltyin theOpinionandOrderofSeptember

2, 2004becausetherewasno motion to staythepenalty.

11. It is within theBoarddiscretionto determinewhetheror not theRespondents’Motion of

September28, 2004includedamotionto staythepaymentofthecivil penaltyin theOpinion and

Orderof September2, 2004.

12. TheBoardalsohastheright to issuean orderon its ownmotion.

13. TheBoardclearlyhasissuedanorderto staypaymentof thepenaltyimposedin the

opinionandorderof September2, 2004(OrderofOctober21, 2004at2). Whethertheorderwas

promptedby theRespondents’motion or on theBoard’smotion is academicandany clarification

of theorigin oftheconsideratipnofthestaywould noteffecttheBoard’sright to orderthestay.

Wherefore,theRespondentsrespectfullyrequestthattheBoardnot considerthemotion

to void filed by theComplainantor in thealternative,if theBoarddoesconsiderthemotion,
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eitherfind thatthestandingorderto staypaymentofthepenaltyimposedin theSeptember2,

2004shouldnotbe voidedor reneworreissueanorderto staypaymentofthepenaltyimposedin

theSeptember2, 2004.

/ ~
David S2JYl~eill

David S. O’Neill, AttorneyatLaw
5487N. MilwaukeeAvenue
Chicago,Illinois 60630-1249
(773) 792-1333
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CERTIFICATEOF SERVICE

I, theundersigned,certify that I haveservedtheattachedMOTION TO STAY
PAYMENT OFPENALTY UNDER BOARD ORDEROF SEPTEMBER2, 2004by hand
delivery on December1, 2004,uponthefollowing party:

Mitchell Cohen
EnvironmentalBureau
AssistantAttorneyGeneral
Illinois AttorneyGeneral’sOffice
188 W. Randolph,20thFloor
Chicago,IL 60601

4~/J~)1~~L/
Day~d’S.O’NeilY

NOTARY SEAL

SUBSCRIBEDAND SWORNTOME this /~—~

dayof ______________,20O~”

~ ALS~1
DENNtS R O’NEILL

Notary Public oTAI~PIJBUC - STATE OF ILLINOIS ~

~~OMMtsstONEXPIRE309~20~07
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PEOPLEOF THE STATE OF ILLINOIS, )
Complainant, )

) PCB96-98
)

v. ) Enforcement
)
)

SKOKIEVALLEY ASPHALT, CO., iNC., )
EDWIN L. FREDERICK,JR.,individually andas )
ownerandPresidentof SkokieValley Asphalt )
Co., Inc., andRICHARD J. FREDERICK, )
individually andasownerandVicePresidentof )
SkokieValleyAsphaltCo., Inc., )

Respondents )

NOTICE OF FILING

PLEASE TAKE NOTICEthatI havetodayfiled with theOffice oftheClerk ofthePollution
ControlBoardtheMOTION TO STAY PAYMENT OF PENALTY UNDERBOARD ORDER
OF SEPTEMBER2, 2004,acopy ofwhich is herebyserveduponyou.

/ Déid S. O~N~i1l

December1, 2004

David S. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,IL 60630-1249
(773) 792-1333


